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In the District Court of the United States in and for

the District and Territory of Hawaii.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

Order Extending Time to Transmit Transcript of

Record.

Now, on this 12th day of March, 1907, it appearing

from the representations of the Clerk of this Court

that it is impracticable for said Clerk of this Court

to prepare and transmit to the Clerk of the United

kStates Circuit Court of Appeals, at San Francisco,

California, the transcript of the record on appeal in

the above-entitled cause, within the time limited

therefor, by the citation heretofore issued in this

cause, it is ordered that the time within which the

Clerk of this Court shall prepare and transmit said

transcript of the record on appeal, in this cause, to

the Clerk of the United States Circuit Court of Ap-

peals, be, and the same is hereby extended to Apri]

18th, 1907.

Dated, Honolulu, Hawaii, March 12th, 1907.

SANFORD B. DOLE,

Judge, U. S. District Court, Hawaii.

[Endorsed] : No. 26. United States District Court,

Territory of Hawaii. In the Matter of the Applica-



2 ^ United States of Ameriea

tioii of ( hiyoniatsii Nakashima, for Writ of Habeas

(]orpuvS. Order Extending- Time to Transmit.

Transcript of Record. Piled March 12, 1907. Frank

L. Hatch, Clerk

:

No. 1447. United States Circuit Court of Appeals

for the Ninth Circuit. Order Extending Time to

Transmit Record, etc. Filed Mar. 27, 1907. F. J).

Monckton, Clerk,

/;/ tJie Dktrict Court of the United States in and for

the District and Territory of Hawaii.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

Statement.

October 18, 1906: Verified petition for writ of

habeas cor])us filed and writ issued to the United

States Marshal for the District of Hawaii.

Names of the Original Parties to the Action.

Petitioner: (^hivomatsu Nakashima.

Respondent: Ra\anond C. Brown, U. S. Inspector

of Immigration in charge at the Port of Honolulu.

Dates of the Filing of the Pleadings.

October 18th, 1906 : Petition.

October 27th, 1906 : Return of Ra^^nond C. Brown,

IT. S. Inspector of Immigration, in charge at the Port

of Honolulu

.
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November 10th, 1906 : Traverse to Return.

Service of Process.

October IStli, 1906: Writ issued and delivered to

the United States Marshal for the District of Hawaii.

Said writ afterwards returned into Court with the

following return by the United States Marshal

:

"I hereby certify and return that I served the an-

nexed Writ of Habeas Corpus on the therein named

Raymond C. Brown, Esq., U. S. Inspector of Im-

migration in charge at the Port of Honolulu, by

handing to and leaving a true and correct copy there-

of with copy of Petition, with Raymond C. Brown,

Esq., personally at Honolulu, in said District, on the

18th day of October, A. D. 1906."

November 10th, 1906: Hearing on return of Im-

migration Inspector.

The above hearing was had before Honorable San-

ford B. Dole, Judge of said Court.

Decision.

January 25th, 1907 : Decision of Cause.

January 26th, 1907 : Judgment filed and entered.

February 18th, 1907 : Petition for Appeal.



United States of America

In the District Court for the Territory of Hawaii.

In the flatter of the Application of CHIYOMATSU

NAKASHIMA, for a Writ of Habeas Corpus.

Petition for Writ of Habeas Corpus.

To the Honorable, The District Court of the United

States for the Territory of Hawaii.

Your petitioner, Chiyomatsu Nakashima, respect-

fully shows to this Honorable Court, and states

:

1. That he is imprisoned and restrained of his

liberty by liaymond C. Brown, Esq., acting Inspector

in charj^e, at the United States Immigration Building

in the City of Honolulu, Island of Oahu, and Ter-

ritory of Hawaii, without authority of law.

2. That the cause and pretense of such imprison-

ment and restraint, according to the knowledge and

belief of your petitioners, are that the Board of Im-

migration Inspectors of the United States of

America, at the port of Honolulu, aforesaid, have

ordered your petitioner to be deported from said

Port to the Empire of Japan, and that such imprison-

ment and restraint is for the purpose of such deporta-

tion ; that the alleged reason for such deportation, as

your petitioner is informed and believes, is that your

petitioner is an alien immigrant, and that he is suf-

fering from a certain contagious disease known as

trachoma.
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3. That 3^our petitioner has no copy of the order

just hereinbefore referred to or which he can attach

or make a part hereof.

4. That said imprisonment and restraint is illegal,

unlawful, contrary to the provisions of the Constitu

tion of the United States of America, and to the laws

of the United States of America, and in that behalf

your petitioner alleges, and says:

(a) Your petitioner is not, and Avas not at the

time of the making of the order hereinbefore referred

to, an alien immigrant, nor w^as he at said time suffer-

ing with a contagious disease known as trachoma, or

any other contagious disease or any disease at all.

(b) Your petitioner alleges and states that he is

a subject of the Emperor of Japan, but that he is and

has been for four years and more a resident of the

United States of A.merica.

(c) Your petitioner alleges and states that on or

about the day of May, 1902, he came from the

Empire of Japan to the Teritory of Hawaii, as an im-

migrant, and that he resided in the Territory of

Hawaii, for about one and one-half years ; that while

such a resident he was married at Honolulu afore-

said, and that during such residence he worked as a

drayman, thereby supporting himself and wife ; that

at the time of expiration, about one and one-half

years, your petitioner and his wife left the Territory

of Hawaii, and went to the State of California, and

to the*City of San Jose, where your petitioner estab-
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lished a home for himself and his wife, and where he

remained working at his trade of bricklaying until

about the da;v of November, 1904, when he was

called upon to return to Japan to serve in the Army,

as he was a reserve soldier ; that your petitioner left

his wife in said San Jose in their said home and went

to Japan where he served in the Army of that Em-

pire during the war with Russia; that upon his dis-

charge from the Araiy he proceeded to return to his

home in San Jose ; that having a brother and sister,

residents in Honolulu, and desiring to see them, he

came to Honolulu with the intention of visiting about

a month with his said relatives and then proceeding

on his way to his home in San Jose ; that your peti-

tioner's wife is still living at their home in said San

Jose, and awaiting the return of your petitioner ; that

your petitioner has no other home or place of resi-

dence, except that at said San Jose.

(d) That before departing for Japan as afore-

said, your petitioner procured from his Japanese

Majesty's Consul, at the city of San Francisco, State

of California, a certificate showing that he was a

resident of said San Jose, and that your petitioner's

intention was to return to his said home at San Jose,

and his intention is to remain and make his home at

said San Jose, and that such has been his intention

ever since he established his residence there as here-

inbefore alleged.
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Wherefore your petitioner prays that a writ of

haheas corpus be issued by this Honorable Court

commanding said Eaymond C. Brown, Esq., acting-

United States Inspector of Immigration, at the Port

of Honolulu, aforesaid, to have and produce the body

of your petitioner before this Honorable Court at the

courtroom in the Judiciary Building in the city of

Honolulu, Island of Oahu, Territory of Hawaii, at

the opening of court on the 19th, day of October,

1906, in order that the alleged cause of imprisonment

and restraint and the legality thereof may be in-

quired into, and that in case said imprisonment and

restrain are unlawful and illegal, that your petitioner

may be discharged therefrom.

Dated the 18th day of October, 1906.

C. NAKASHIMA,
Petitioner.

JNO. W. CATHCART,
Attorney for Petitioner.

Territory of Hawaii,

Island of Oahu,—ss.

Chiyomatsu Nakashima, being duly sworn, says:

That he is the petitioner named in the foregoing

petition ; that the same has been read and explained

to him, and that he knows the contents thereof and

the same is true.

C. NAKASHIMA.
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Subscribed and sworn to before me this 18tb

day of October, 1906.

[Seal] WILLIAM SAVIDGE,
Notary Public, First Judicial Circuit, Territory of

Hawaii.

Let process issue as prayed for.

SANFORD B. DOLE,

District Judge, U. S. District Court of the Territory

of Hawaii.

[Endorsed] : Title of Court and Cause. Writ and

Petition. Filed October 18, 1906. Frank L. Hatch,

Clerk.

In the District Court for the Territory of Hawaii.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

Writ of Habeas Corpus.

To Raymond C. Brown, Esq., U. S. Inspector of Im-

migration in Charge at the Port of Honolulu

:

We command you that the body of Chiyomatsu

Nakashima in your custody detained, as it is said,

together with the day and cause of his caption and de

tention, you safely- have before the Honorable San-

ford B. Dole, Judge of our District Court of the

United States, within and for the Territory of

Hawaii, at 10 A. M., on Friday, the 19th day

of October, 1906, to do and receive all and singular

those things which the said Sanford B. Dole, Judge

i
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of our said District Court, shall then and there con-

sider of him in this behalf; and have you then and

there the writ.

Witness the Honorable SANFORD B. DOLE,

Judge of the District Court of the United States for

the Territory of Hawaii, this 18th day of October,

A. D. 1906, and in the one hundred and thirty-first

year of the Independence of the United States of

America.

[Seal] Attest: FRANK L. HATCH,

Clerk.

Let process issue as prayed for.

SANFORD B. DOLE,

U. S. Dist. Judge, Ter. Hawaii.

Form No. 282.

RETURN ON SERVICE OF WRIT.

United States of America,

District of Hawaii,—ss.

I hereby certify and return that I served the an-

nexed writ of habeas corpus on the therein-named

Raymond C. Brown, Esq., U. S. Inspector of Im-

migration, in Charge at the Port of Honolulu, by

handing to and leaving a true and correct copy there-

of with copy of Petition, with Raymond C. Brown,

Esq., personally, at Honolulu, in said District, on the

18th day of October, A. D. 1906.

E. R. HENDRY,
U. S. Marshal.
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[Endorsed] : Title of Court and Cause. Writ.

Piled Oct. 19, 1906. Frank L, Hatch, Clerk.

From Minutes of the United States District Court,

Vol. 4, Pa^e 277, Friday, October 19th, 1906.

[Title of Court and Cause.]

Order Extending Time to Make Return.

This being the return day herein, appears Mr.

Robert W. Breckons, United States District Attor-

ney, on behalf of respondent, Mr. Raymond Brown,

Immigration Inspector, and moves that respondent

be allowed until Wednesday, October 24, 1906, to

make and file his return, and Mr. J. W. Cathcart, at -

torney for petitioner herein, being present and mak-

ing no objection, it is so ordered by the Court.

And it is further ordered by the Court that Chiyo-

matsu Nakashima, the petitioner herein, be remanded

to the custody of the Marshal until the further order

of the Court.

From Minutes of the United States District Court,

Vol. 4, Page 287, Wednesday, October 24, 1906.

[Title of Court and Cause.]

Order Continuing Return Day.

Now comes Mr. Robert W. Breckons, United States

District Attorney, and moves the Court that the re-
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turn day herein be continued until Saturday,

October 27, 1906, at 10 o'clock A. M., and Mr. John

W. Cathcart, on behalf of petitioner, being present,

and offering no objection, it is by the Court so

ordered.

In the District Court of the United States Within and

for the Territory of Hawaii.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

Return of Raymond C. Brown to Writ of Habeas

Corpus.

The Eeturn of Raymond C. Brown, Esq., United

States Immigration Inspector in Charge at the

Port of Honolulu, Territory of Hawaii, to the

Writ of Habeas Corpus Hereto Attached

:

In obedience to the writ of habeas corpus hereto-

fore issued in this case, I do hereby certify and return

to the Honorable SANFORD B. DOLE, Judge of

the above-entitled court, as follows;

First. That I am at present, and have been for

five months last past, the Acting United States In-

spector of Immigration in charge at the port of Hon-

olulu, in the Territory of Hawaii.

Second. That heretofore and on, to wit, the 12th

day of September, A. D. 1906, one Chiyomatsu

Nakashima arrived at the port of Honolulu, in the
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District and Territory of Hawaii, by the steamship

"Kasato Mam," from the Empire of Japan.

Third. That subsequent to the arrival of the said

Chiyomatsu Nakashima, at the port of Honoluhi,

and on the 19th day of September, A. D. 1906, an ex-

amination of the physical and mental condition of the

said Chiyomatsu Nakashima was made by the officer

of the United States Marine Hospital Service located

at the port of Honolulu, the said medical officer hav-

ing been theretofore duly and regularly appointed as

such officer, and being an officer who, prior to the

said examination and prior to the appointment as

such officer, had had at least two years' experience in

the practice of his profession since receiving the de-

gree of Doctor of Medicine.

Fourth. That upon the completion of the said ex-

amination by the said medical officer, the said medical

officer did certify in writing, as required by law, that

the said Chiyomatsu Nakashima was afflicted with a

dangerous contagious disease, to wit. Trachoma; the

said dangerous contagious disease aifecting the abil-

ity of the said Chiyomatsu Nakashima to earn a liv-

ing; a copy of which said certificate so made being

attached hereto, made a part hereof, and marked

Exhibit ''A."

Fifth. That during all times in the month of Sep-

tember, A. D. '1906, the said Raymond C. Brown,

George S. Curry and R. L. Halsey were a duly ap-

pointed, qualified and acting Board of Special In-
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quiry at the port of Honolulu, in the said Territory

and District.

Sixth. That the said certificate, so made by the

medical officer as aforesaid, was delivered, as by law

required, to the said Board of Special Inquiry; that

upon receiyjt thereof, the said board did convene, and

detemiine that the said Chiyomatsu Nakashima was

afflicted with a dangerous contagious disease ; and did

thereupon duly and regularly order that the said

Chiyomatsu Nakashima be deported to the countr}^

whence he came, to wit, to the Empire of Japan; a

copy of the record of the said Board of Special In-

quiry being attached hereto, made a part hereof, and

marked Exhibit ^'B."

Seventh. Thereafter and on, to wit, the 20th day

of September, A. I). 1906, the said Chiyomatsu Naka-

shima did appeal from the decision of the said Board

of Special Inquiry ; a copy of his said appeal being

hereto attached, made a part hereof and marked Ex-

hibit "C."

Eighth. That thereafter and on, to wit, the Stli

day of October, A. D. 1906, Victor H. Metcalf, Sec-

retary of the Department of Commerce and Labor of

the United States of.America, did duly and regularh-

dismiss the appeal of the said Chiyomatsu Naka-

shima.

Ninth. That the said Chiyomatsu Nakashima is

not a citizen of the United States of America, but is
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a subject of the Empire of Japan, and was, within

the meaning of the laws of the United States of

America, an alien afflicted with a dangerous con-

tagious disease. That prior to the time when the

said Board of Special Inquiry did order that the

said Chiyoniatsu Nakashima be deported, a hearing

was accorded said Chiyomatsu Nakashima on the

question of whether or not he was an alien ; and upon

said hearing the said Chiyomatsu Nakashima did

state that he was a subject of the Empire of Japan

;

whereupon the Immigration Inspector according him

said hearing, did determine the said Chiyomatsu

Nakashima was an alien.

Wherefore, the said Raymond C. Brown prays that

the writ of habeas corpus heretofore issued in this

case be dismissed, and for his costs in this behalf

expended.

RAYMOND C. BROWN.

United States of America,

Territory of Hawaii,—ss.

Ra^Tnond C. Brown, being first duly sworn accord-

ing to law, deposes and says that he is the Raymond

C Brown who has made the return to the writ of

habeas corpus in the above-entitled cause; that he

has read the said return, and knows the contents

thereof, and that the facts therein stated are true.

RAYMOND C. BROWN.
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Subscribed and sworn to before me this 27th day

of October, A. D. 1906.

[Seal] FRANK L. HATCH,
Clerk, United States District Court, Territory of

Hawaii.

Exhibit *'A" to Return to Writ of Habeas Corpus.

MEDICAL CERTIFICATE.
Port of Honolulu, T. H., Sept, 19, 1906.

Name, Chiyomatsu Nakashinia.

Age, 30.

Native of JAPAN.

Race, JAPANESE.
S. S., Masato Maru.

Arrived, Sept, 12, 1906.

This is to certify that the above-described immi-

grant has TRACHOMA a dangerous, contagious

disease,

In my judgment the existence of

this disease could NOT have been de-

tected by means of a competent medical

examination at the port of foreign em-

barkation,

affecting ability to earn a living.

(Signed) L. E. COFER,

P. A. Surgeon, P. H. and M. H. S., in Charge.

To the Commissioner of Immigration.
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Exhibit "B" to Return to Writ of Habeas Corpus.

Order of Deportation of Board of U. S. Immigration

Inspectors, etc.

Record of Board of Si)ecial Inquiry Convened Sep-

tember 19, 1906. Present : Raymond C. Brown,

Geo. S. Curry, and K. Ti. Halsey, Inspectors.

Case of CHIYOMATSU NAKASHIMA.
K—5—15

Ex. S. 8. Kasato Maru, Sept. 12, 1906.

Mr. Brown: The examining medical officer (an

officer of the IT. S. Public Health and Marine Hos-

pital Service) has certified this alien to be afflicted

with TRACHOMA, a dangerous, contagious disease.

(Certificate presented to and read over by the

Board.)

Mr. Curry: In view of the Doctor's certificate be-

fore the Board, I move that this alien be excluded

from admission to the United States and ordered de-

ported to the country whence he came, as he comes

within one of the classes of aliens excluded from ad-

mission to the United States under Section 2 of the

Act of March 3, 1903, ''—persons afflicted with a

loathsome or with a dangerous contagious disease
—

"

Mr. Halse}^ : I second the motion.

Mr. Brown: He is rejected.
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ALIEN EXCLUDED BY UNANIMOUS
VOTE OF BOARD AND ORDERED DE-

PORTED TO THE COUNTRY WHENCE HE
CAME:

Alien informed of his exclusion, and that he will

be returned to the country whence he came. No

right of appeal.

GSC
RAYMOND C. BROWN.
GEO. S. CURRY.

R. L. HALSEY.

Exhibit "C" to Return to Writ of Habeas Corpus.

Notice of Appeal from Decision of U. S. Immigration

Inspectors.

Honolulu, Hawaii, September 20, 1906.

To the Inspector in Charge of Immigration, Hono-

lulu Hawaii:

Sir: I hereby give notice of my desire to appeal

from your decision denying me the right of admis-

sion to the United States and base my right to admis-

sion under the following rulings:

"In re Maeola, 67th Federal Reporter, 114."

"In re Tanzora, 51st Federal Reporter, 275."

"In re Martorelli, 63rd Federal Reporter, 437."

C. NAKASHIMA.
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[Endorsed] : Title of Court and Cause. Return

of Raymond C. Brown. Filed October 27, 1906.

Frank L. Hatch, Clerk.

From Minutes of the United States District Court,

Vol. 4, Page 294, Saturday, October 27, 1906.

[Title of Court and Cause.]

Order Continuing Hearing on Return to Writ of

Habeas Corpus.

Upon motion of Mr. Robert W. Breckons, United

States District Attorne}^, it is ordered that the hear-

ing on the return of the Immigration Inspector filed
•

herein, be continued and set down for Friday, No-

vember 2, 1906, at 10 o'clock A. M. Mr. John W.

Cathcart, attorne}^ for petitioner, being present and

consenting thereto.

From Minutes of the United States District Court,

Vol. 4, Page 300, Tuesday, October 30, 1906.

[Title of Court and Cause.]

Order Continuing Hearing on Return to Writ of

Habeas Corpus.

Upon motion of John W. Cathcart, Esq., it is or-

dered that the hearing on the return of the Immigra-

tion Inspector herein be set for November 8, 1906,

at 10 o'clock A. M., instead of November 2, 1906.
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From Minutes of the United States District Court,

Vol. 4, Page 307, Thursday, November 8, 1906.

[Title of Court and Cause.]

Order Continuing Hearing on Return to Writ of Ha-

beas Corpus.

This being the day set for the hearing on the re-

turn of the respondent herein, now comes Mr. Robert

W. Breckons, United States District Attorney, on

behalf of said respondent, and moves that this mat-

ter be continued until Monday, November 12, 1906,

at 10 o'clock A. M., and no one appearing or object-

ing thereto, the Court granted the motion, and it

is so ordered.

From Minutes of the United States District Court,

Vol. 4, Page 309, Friday, November 9th, 1906.

[Title of Court and Cause.]

Order Continuing Hearing on Return to Writ of Ha-

beas Corpus.

Upon motion of Mr. Robert W. Breckons, United

States District Attorney, it is ordered that the hear-

ing on the return of the Immigration Inspector

herein, be set down for Saturday, November 10, 1906,

at 10 o'clock A. M., instead of Monday, November

12, 1906.
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In the District Cotirt for the Territory of Hawaii.

In the Matter of the Application of CHIYOMATSU

NAKASHIMA for a Writ of Habeas Corpus.

Traverse of Petitioner to Return to Writ of Habeas

Corpus.

Comes now the petitioner above named, Chi3^o-

matsu Nakashima, and for his answer to the return

made and filed herein says:

Petitioner denies that any hearing was had before

the Board of Special Inquiry on the question of

whether or not he was an alien resident of the United

States, and as such entitled to land; nor was there

any decision made by said Board of Special Inquiry

on that question; that the decision ordering the de-

portation of your petitioner was founded on the fact

that he is a subject of the Empire of Japan and was

based upon the certiUcate of the examining medical

officer that your petitioner was afflicted with a dan-

gerous contagious disease, to wit, trachoma.

Dated November 10 1906.

C. NAKASHIMA,
Petitioner.

JNO W. CATHCART.
Attorney for Petitioner.

[Endorsed] : Title of Court and Cause. Traverse

to Return. Filed November 10th, 1906. Frank L.

Hatch, Clerk. A. E. Murphy, Deputy Clerk.
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In the District Court of the United States, in and

for the District and Territory of Hawaii.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Cor-

pus.

Hearing on Return to Writ of Habeas Corpus.

Transcript Containing Agreed Statement of Facts.

Appearances

:

For the United States of America, ROBERT
A¥. BRECKONS, Esq., United States Dis-

trict Attorney.

For the Petitioner, JOHN W. CATHCART,
Esq.

Before Hon. SANFORD B. DOLE, Judge.

A. A. DEAS, Reporter.

The above-entitled matter came on regularly be-

fore the Court to be heard on November 10th, 1906,

at 10 *clock A. M., at which time the following pro-

ceedings were had:

Mr. BRECKONS.—I think 1 can make a state-

ment of facts upon which counsel and I can agree,

obviating the necessity of any evidence:

So far as the United States is concerned, we agree

that on the 12th day of September, 1906, Chiyomatsu

Nakashima arrived at the port of Honolulu, via the

steamship "Kasato Maru." That the steamship
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"Kasato Maru" came from Kobe, sailing there-

from on August 26th, 1906. That in compliance

with the Act of Congress approved March 3d, 1903,

a paper purporting to be a manifest of alien passen-

gers was delivered to the United States Immigration

Inspector at Honolulu. That said manifest con-

tained the name of Chiyomatsu Nakashima and also

contained the statement that he was of Japanese

nationality and race, and a statement that he had

never been before in the United States.

That subsequent to the time of the deposit and de-

livering of the manifest in question, Chiyomatsu

Nakashima was questioned by an immigration in-

spector of the United States, at the port of Honolulu,

relative to the statements set forth in the manifest,

this questioning having been done prior to September

19th, 1906. That upon being questioned, said Chiyo-

matsu Nakashima stated that he was a Japanese, that

his occupation was that of a laborer, that he had been

in San Jose, California in 1903 and 1904 ; upon which

the copy of the manifest so delivered to the United

States Immigration Officer was amended by adding

in the proper column '*San Jose, Cal., 1903-1904."

That on the 19th day of September, 1906, an examina-

tion of the physical and mental condition of said Nak-

ashima was made by an officer of the United States

Marine Hospital Service, located at the port of Hono-

lulu, the officer being a duly and regularly qualified
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and acting officer of that service appointed in accord-

ance with the provisions of law, and possessing the

qualifications required by law. That upon the com-

pletion of the examination, this officer did certify in

writing that Nakashima was afflicted with a danger-

ous, contagious disease, to wit, trachoma, and that

the copy of the certificate attached to the return in

this case is a correct copy.

That in the month of September, 1906, Raymond

C. Brown, George S. Currie and R. L. Halsey were a

duly appointed, qualified and acting Board of Special

Inquiry at the port of Honolulu in the Territory and

District aforesaid. That the certificate above re-

ferred to, made by the medical officer, was delivered

by him to the Board of Special Inquiry, which was

called together for the purpose of giving said Nak-

ashima a hearing. That the Board did accord him a

hearing, a correct copy of all that took place at that

meeting on September 19th, 1906, being attached to

the return. That thereafter, and on September 20th,

1906, said Nakashima appealed from the decision of

said Board, a correct copy of this appeal being at-

tached to the return.

That on October 8th, 1906, Victor H. Metcalf , Sec-

retary of the Department of Commerce and Labor of

the United States of America, did forward by cable to

Raymond C. Brown, in the Inunigration Department

of Honolulu, the following cablegram: "No appeal
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permissible case Chiyomatsu Nakashima. '

' That said

Nakashima is not a citizen of the United States of

America, but is a subject of the Empire of Japan, but

claimed to the immigration officials that he had re-

sided in San Jose, California, in the years 1903 and

1904, had returned to Japan for the purpose of par-

ticipating in the war, had returned therefrom, land-

ing at Honolulu, and that he intended to proceed to

San Jose, California, where he claimed to have liv-

ing his wife and child or children.

It is further admitted that subsequent to Septem-

ber 19th, 1906, said Nakashima was examined by the

said R. L. Halsey, after having been sworn by Ray-

mond C. Brown, Esq., the Inspector and signed and

swore to a statement relative to his residence and his

intention, of which the paper now introduced is a

correct copy, the same being marked by the clerk Ex-

hibit "A."

The COURT.—(To Mr. Cathcart.) Do you agree

to all the facts which have been stated?

Mr. CATHCART.—They are all true, if the Court

please, but I don't think they set out with the same

force the allegations that are contained in the peti-

tion, and which are undenied. The second inquiry,

which was on September 20th, I don't quite imder-

stand just what inquiry that was. It was not an in-

quiry under the law, as I understand it.
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Mr. BRECKONS.—That would be a question of

law, and not of fact.

Mr. CATHCART.—The statement of facts would

be satisfactory to the petitioner if the statements that

he makes in his petition as to his residence and his in-

tention to return all are taken as true.

Mr. BRECKONS.—As to that, we don't submit in

this case that whether they are true or not has any-

thing at all to do with it. Again is that a question of

law?

After argument by counsel for both sides the Court

stated that a decision would be given after brief had

been filed.

Mr. Cathcart made a request that the petitioner be

admitted to bail, pending the decision of the Court.

The COURT.—As to the request for bail, I am sat-

isfied that the Court has a right to allow bail in habeas

corpus, except in those cases where the law forbids it.

The only hesitancy I have is because there is evidence

that this man has a contagious disease, and I think it

is my duty to give the benefit of the doubt in favor of

the health of the community here. If the disease is

contagious he might transmit it to the family of his

brother, and there are children there, and for that

reason I will refuse the bail.

Honolulu, T. H., March 14, 1907.

I hereby certify that the foregoing transcript, con-

sisting of four typewritten sheets, is a full, true and
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correct copy of my shorthand notes taken at the hear-

ing of the above-entitled matter, and as such is enti-

tled to faith and credence.

A. A. DEAS,

Reporter U. S. District Court.

[Endorsed] : Title of Court and Cause. Tran-

script Containing Agreed Statement of Facts. Filed

March 15th, 1907. Frank L. Hatch, Clerk.

From Minutes of the United States District Court,

Vol. 4, Page 311, Saturday, November 10th, 1906.

[Title of Court and Cause.]

Order of Submission.

Now comes the petitioner in his own proper person

and with his counsel, Mr. John Cathcart, and also

comes the Immigration Inspector, Mr. Raymond C.

Brown, and his counsel, Mr. Robert W. Breckons,

United States District Attorney, and hearing on the

return of said Immigration Inspector was had, at the

conclusion of which the matter was submitted and by

the Court taken under advisement. The respondent

herein to have until Thursday, November 15, 1906,

within which time to file his brief, and the petitioner

until Tuesday, November 20, 1906, within which time

to file his brief.
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From Minutes of the United States District Court,

Vol. 4, Page 369, Friday, January 25, 1907.

[Title of Court and Cause.]

Order that Judgment be Prepared and Filed, etc.

Now comes the above-named petitioner herein in

his own proper person, and also comes Mr. Robert

W. Breckons, United States District Attorney, ap-

pearing on behalf of respondent herein, the Immigra-

tion Inspector, and this cause having heretofore been

heard and submitted, the Court on this day rendered

its written decision herein, granting the petition and

ordering that petitioner be discharged subject to the

taking of an appeal, in which case he may be released

upon giving a recognizance with surety in an amount

to be fixed by the Court to answer the judgment of the

Appellate Court.

And it appearing to the Court that counsel for peti-

tioner is absent, it is ordered that the United States

Attorney prepare and file judgment herein in accord-

ance with said decision. And thereupon, on motion

of Mr. Robert W. Breckons, United States Attorney,

and consent of said petitioner, it is ordered that said

petitioner remain in the custody of the United States

Marshal until Saturday, January 26, 1907, at which

time the matter of appeal will be determined.
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In the United States District Court for the Territory

of Hatraii.

October, A. D. 1906, Term.

No .26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

Opinion (Decision) of U. S. District Court.

January 25, 1907.

Construction of Immigration Acts—^Alien Immi-

grants and Alien Residents

:

The provisions of the Act of Congress of March 3,

1903, "to regulate the immigration of aliens into the

United States," apply to alien immigrants, but not

to aliens domiciled in the United States who may have

temporarily gone abroad and are returning thereto.

Jurisdiction—Decisions of Immigration Officers as

to the Right of an Alien to Enter the United

States—Evidence

:

Although a federal court is without jurisdiction in

a case concerning the admission of aliens under the

immigration laws, on a question of fact as to the right

of an alien to enter the United States, where such

question has been decided adversely as to such claim

of right by the immigration officers, yet in a case

where the essential question of fact as to the admissi-

bility of an alien has not been considered by the immi-

gration officers but they have made an adverse deci-
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asion based upon irrelevant questions of fact, such i

court has jurisdiction to interfere under a writ of

habeas corpus where the record shows evidence ma-
terial to the case.

Immigration Act: Petition for Writ of Habeas Cor-

pus.

JOHN W. CATHCART, Attorney for Peti-

tioner.

ROBERT W. BRECKONS, U. S. District At-

torney for Respondent.

The petitioner, a passenger from Japan to Amer-

ica, was prevented from landing at the port of Hono-

lulu by the acting Immigration Inspector in charge,

and oi-dered to be deported by the Board of Special

Inquiry. The petitioner states that the alleged

reason for such deportation, as he is informed and

believes, is that he is an alien immigrant and is suffer-

ing from a certain contagious disease known as tra-

choma, but he denies that he is an alien immigrant or

that he was suffering from such disease, and alleges

that he is a subject of Japan and that he is, and has

been for more than four years a resident of the

United States ; that the greater part of such period

he has lived at San Jose in the State of California,

where he has established a home for himself and his

wife and has remained working at his trade of brick-

layer ; that he was called upon to return to Japan to

serve in the army, being a reserve soldier, and that
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having been discharged he proceeded to return to his

home in San Jose and on the way attempted to land

at Honolulu for the sake of visiting friends ; that his

wife is living at their home in San Jose awaiting his

return, and that he has no other home than that. He

complains that his detention is illegal and that he is

restrained of his liberty without authority of law.

The return of the immigration inspector in charge

recites an inspection by a medical officer who found

him afflicted with the disease of trachoma, and that

the Board of Special Inquiry affirmed such finding

and ordered that he be deported to Japan, and that

the petitioner appealed from such decision, which ap-

peal was subsequently dismissed by the Secretary of

the Department of Commerce and Labor ; that he was,

within the meaning of the laws of the United States,

"an alien afflicted with a dangerous contagious

disease," and that previous to the decision of the

Board of Special Inquiry a hearing was accorded the

petitioner on the question of whether or not he was an

alien, and upon his admission that he was a subject of

Japan, a decision was reached that he was an alien.

The record of the Board of special inquiry attached

to the return states that the petitioner was ordered to

be deported by the board in view of the doctor's certif-

icate and on the ground that he comes within one of

the classes of aliens excluded from admission to the

United States under section 2 of the Act of March 3,
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1903 (32 Stat. L. (part 1) Chap. 1012, page 1214),

'' persons afflicted with a loathsome or with a danger-

ous contagious disease." This return was traversed

by the petitioner, denying that any hearing was had

before the Board of Special Inquiry on the question

of whether or not he was an alien resident of the

United States and as such entitled to land, and that

no decision was made by such board on that question

and that the order of deportation was based on the

fact that he is a subject of Japan and upon the certifi-

cate of the medical officer.

A paper is filed marked Exhibit "A," purporting

to be an examination of the petitioner and is signed

by him and sworn to before the inspector, Mr. Brown,

This contains a number of questions and answers

which shows that he was a subject of Japan, had been

a resident of Honolulu for one year, where he was

employed by a drayman; that he had lived in San

Jose, Californa, about a year and six months, where

his business was that of a farmer; that he was called

back to Japan by the Government on account of the

war; that he did not expect to stay in Japan but in-

tended to return ; that when he first came to America

he had made up his mind to settle there and that his

wife is still in San Jose. No testimony appears in

the case in opposition to this examination.

Mr. Breckons, the district attorney, has filed an

elaborate and forcible brief in which he argues that
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whatever may have been the decisions under the act

of March 3, 1891 (26 Stat. L. Chap. 551, page 1084),

and other than existing legislation relating to immi-

gration and importation of aliens, that the Act of

March 3, 1903, ''An Act to regulate the immigration

of aliens into the United States,
'

' extends the restrict

tions as to the immigration of aliens to all foreigners,

both those migrating into the country and those v^ho

have been already domiciled there but have gone

abroad and returned with the intention of continuing

their residence there, and refers to the opening sen-

tence of the 1st section of the Act of 1903 to wit. "that

there shall be levied, collected, and paid a duty of two

dollars for each and every passenger not a citizen of

the United States, or of the Dominion of Canada,

the Republic of Cuba or of the Republic of Mexico,

who shall come by steam, sail, or other vessel from

any foreign port to any port within the United States,

or by any railway or any other mode of transporta-

tion, from foreign contiguous territory to the United

States
'

' ; and he cites from the bill expressions which

refer generally to aliens without further specifica-

tion, and argues that the evil sought to be remedied

and the danger sought to be avoided by the statute

apply with equal force to both resident and alien

immigrants ; for instance, that a resident alien suffer-

ing from a contagious disease would do as much harm

in the United States as an alien immigrant, and says.
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*^as the power of Congress to keep out of the country

all aliens, whether arrving here for the first time or

for the second time, must be admitted, is it unreason-

able to say that the word ' alien ' as used in section 10

means an alien of any description?" Section 10

refers to the finality of the decisions of the Board of

Special Inquiry as to the exclusion of aliens who are

under the disabilities stated in section 2. It is ad-

mitted that this act generally in its text uses the word

''alien" without specification, in dealing with the

matter of the regulation of the immigration of aliens

into the United States.

I find on examining the Act of March 3, 1897,

already referred to, that about the same language is

used in reference to the persons to whom the law is

applied as in the Act of 1903. Section 1 says, ''the

following classes of aliens shall be excluded from ad-

mission," etc. Section 2 refers to the "importation

and migration of foreigners." Section 3 refers

to the "importation or immigration of any aliens."

Section 4 refers to the encouragement of the

"immigration of any alien." Section 6 refers to

the punishment for the bringing in of any "alien"

not entitled to land. Section 7 creates the office

of superintendent of immigration. Section 8 re-

fers to proceedings on the arrival by water of

'
' alien immigrants. '

' This, I think, is the only place

in the statute in which the expression "alien immi-



34 United States of America

grant" is used. Section 10 provides for the deporta-

tion of "aliens" unlawfully entering. Section 11 re-

fers to
'

' aliens
'

' in the same way.

In the act of 1903, the intention of Congress may
be somewhat ascertained by its title, "An Act to reg-

ulate the immigration of aliens into the United

States." Section 1, already referred to in reference

to a tax of two dollars on all foreigners coming into

the United States, contains the provision that such

money shall constitute a permanent appropriation

to be called the "immigrant fund." Section 4 for-

bids the assistance of the "importation or migra-

tion of aliens" into the United States. Section 6

uses the same Avords; also section 7. Section 22 is

referred to by the district attorney as not applying

to the admission of aliens, but he admits that the

term "aliens" used in it refers to immigrant aliens

and not to resident aliens. The district attorney

argues that section 12 supports strongly his conten-

tion in that it requires a master of a ship bringing

"aliens" to the United States, to make a record of

whether such aliens have ever been in the United

States before, thus showing that whether such alien

has been in the United States before or not he is an

alien within the meaning of the act. I do not con-

sider that the conclusion that because resident aliens

are thus referred to that they are thereby within the

meaning of the regulations excluding aliens of cer-

tain classes. A long act like this one may, as a mat-
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ter of convenience, sometimes go outside of its

definite subject for a special purpose without neces-

sarily subjecting the matter thus included to all of

the provisions of the act. The relation of such mat-

ter to the rest of the act will depend on the context.

The Congress of the United States constantly exer-

cises such freedom in its legislation, introducing

more or less independent statements in the body of

acts whose general purpose is something quite differ-

ent; for instance in the statute mider consideration

—for the regulation of the immigration of aliens,

appears the following regulation in section 34:

**that no intoxicating liquors of any character shall

be sold within the limits of the capitol building of

the United States." Moreover, it may well have

been the intention of Congress in requiring masters

of vessels bringing aliens to the United States to

state in the manifest whether such aliens were ever

before in the United States, ''and if so when and

where," to thus make a distinction between "resi-

dent" and "immigrant" aliens, with the object of

simplifying the work of the immigrant inspectors.

In construing a statute it must be generally taken

as a whole, and those parts which are vague inter-

preted in the light of the context and the purpose

of the statute. I do not find any departure in the act

of 1903 from previous legislation on the question as

to its application to resident aliens. The statute of
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1891 only once uses the expression "alien immi-

grants." The statute of 1903 refers constantly to

the importation and immigration of aliens. The offi-

cers designated for carrying out the statute are de-

fined as immigration officers and inspectors. The

head of the bureau is known as the Commissioner

General of Immigration. I find nothing more in

support of the contention of the respondent in the

words of the act of 1903 than I find in the act of 1891.

The following citation from the case of Moffitt

vs. United States, 128 F. R. 375, 380, throws a great

deal of light on the question of the construction of

the act of March 3, 1903, as well as of the previous

acts in relation to the point at issue, and strongly

supports the conclusions of the cases mentioned:

*'The standard dictionaries give the meaning of

the word "immigrant'; 'A person that removes in-

to a country for the purpose of permanent resi-

dence'; 'immigrate'; 'To remove into a country for

the purpose of permanent residence'; 'immigra-

tion'; 'the passing or removing into the country for

the purpose of permanent residence.' See Web-

ster's Dictionary and Century Dictionary.

This meaning should be applied to the words as

used in the statute in order to discover the intent of

Congress.

This interpretation has been given by the Courts

to the language used in the act under consideration.
'

'
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The act of 1891 and other statutes in force at the

time regulating immigration, have been construed

in a munber of decisions. In seven cases tried in

the federal courts under the provisions of these pre-

vious acts it was decided that such legislation did

not include aliens who having acquired a domicile in

the United States, had temporarily gone abroad and

were returning thereto. These cases are, United

States vs. Sandrey, 48 F. R. 550; In re Panzara, 51

Id. 275 ; In re Martonelli, 63 Id. 437 ; In re Maiola,

67 Id. 114; In re Ota, 96 Id. 487; United States vs.

Burke, 99 Id. 895, and MofBtt vs. United States, 128

Id. 375. The latter case was brought under the act

of 1891 but was decided after the enactment of the

act of 1903, which was referred to in the decision.

In two cases the federal courts have adopted the

same view as to the application of the provisions of

the act of Congress of March 3, 1903, regulating the

immigration of aliens into the United States. These

are In re Bushsbaum, 141 F. R. 221, and United

States vs. Aultman & Co., 143 Id. 922.

The fact that Congress, after previous legislation

on this subject had been construed by the federal

courts in numerous cases, and all in the same way

on the point at issue, has enacted a general act regu-

lating the inmiigration of aliens without expressing

any definite intention of a departure from the mean-

ing of the previous legislation as construed by the
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Courts on the point, is a strong argument against

the contention of the respondent in this case. In

the case of United States vs. Aultman & Co., supra,

page 928, the Court said, referring to cases under

previous legislation:

"Since that time the law has been amended, es-

pecially by the act of March 3, 1903 ; and it is a

familiar principle that when a certain construction

has been given to a statute, especially when its gen-

eral language has been qualified, and subsequent

legislation has not undertaken to change the language

so as to meet with the judicial definition, added per-

suasiveness is given to the construction of the law

which the Courts have put upon it. That is to say,

that if Congress intended to give a wider applica-

tion to the law than the Courts have given to it, it

is reasonable to assmne that it would have so legis-

lated when it came to amend the law after the de-

cisions were made public."

Counsel for the respondent refers to the Ju Toy
Case, decided in 1905, 198 U. S. 253, in regard to

the jurisdiction of the Court to consider a question

of immigration which has been disposed of by the

federal immigration officers. I do not see that it

applies to the present case, it appearing by the rec-

ord in this case that the decision was based on the

mere fact of the petitioner's being an alien without

regard to the fact, as claimed, that he is an alien resi-
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dent. This Court derives jurisdiction to try the case

under habeas corpus proceedings from the fact, as

shown by the record, that the immigration officers

never considered the question whether the petitioner

was an alien immigrant or alien resident, but dis-

posed of the case solely on the ground that he was

an alien; whereas, according to the substantially

unanimous decisions of the federal courts and the law

as found by this Court, a person seeking to enter

the United States who is an alien resident, is not

within the immigration laws and may not be ex-

cluded. If the immigration officers had considered

that question and decided that the petitioner was not

an alien resident but an alien immigrant, such de-

cision would have been final, and this Court would

have been without jurisdiction in the case.

The petitioner is discharged subject to the taking

of an appeal, in which case he may be released upon

giving a recognizance with surety in the amount to

be fixed by the Court to answer the judgment of the

appellate court.

SANFORD B. DOLE,

Judge, U. S. District Court.

[Endorsed] : Title of Court and Cause. Decision.

Filed January 25, 1907. Frank L. Hatch, Clerk.
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From Minutes of the United States District Court,

Vol. 4, Page 371, Saturday, January 26, 1907.

[Title of Court and Cause.]

Order that Petitioner be Released on Bail.

Now comes Mr. J. J. Dunne, Assistant United

States Attorney, on behalf of respondent herein, and

also comes the above-named petitioner in his own

proper person, and said Assistant United States

Attorney stated to the Court that the judgment here-

in would be presented for signature during the course

of the morning, and that it was the intention of the

United States to appeal this cause. And thereupon

the Court ordered that said petitioner be released

upon furnishing a recognizance with surety in the

sum of five hundred dollars, conditioned that he shall

abide by the judgment of the Appellate Court.

In the United States District Court for the Territory

of Hawaii.

October, A. D. 1906, Term.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

Judgment of U. S. District Court.

At the regular October A. D. 1906 term of the Dis-

trict Court of the United States of America, for the
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District of Hawaii, held at the courtroom of said

Court, in the Judiciary Building, in the city of Hon-

olulu, in said District, on Friday, the 25th day of

January, in the year of our Lord one thousand nine

hundred and seven. Present : The Honorable SAN-

FORD B. DOLE, District Judge. And now, to wit,

on Friday, the 25th day of January, A. D. 1907, this

above-entitled cause having heretofore been heard

on the pleadings and proof, and argument by counsel

for the respective parties; and due deliberation be-

ing had thereon, the Court finds that the above-

named petitioner, Chiyomatsu Nakashima, is en-

titled to be discharged subject to the taking of an ap-

peal, in which case he may be released upon giving

a recognizance with surety in an amount to be fixed

by the Court to answer the judgment of the Appel-

late Court.

Now, therefore, the premises being considered:

It is hereby ordered, adjudged and decreed, that

the above-named petitioner, Chiyomatsu Nakashima,

be, and he is hereby, discharged from custody herein

subject to the taking of an appeal.

And the Court being advised that the above-en-

titled action will be removed to the Appellate Court

by proper proceedings to be had in that behalf;

It is hereby further ordered, adjudged and de-

creed that the above-named petitioner, Chiyomatsu

Nakashima, give his recognizance with surety in the
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sum and amount of five hundred ($500.00) dollars

to answer the judgment of the Appellate Court ; and

that, upon the giving of such recognizance with

surety satisfactory to the United States Attorney for

the Territory of Hawaii, the said petitioner, Chiyo-

matsu Nakashima, be released from custody.

Given, made and dated at Honolulu, Hawaii this

26th day of January, A. D. 1907.

SANFORD B. DOLE,

Judge of the Above-entitled Court.

[Endorsed] : Title of Court and Cause. Judg-

ment. Filed Jany. 26, 1907. Frank L. Hatch,

Clerk. Entered in Judgment, book 1 at page 541.

In the United States District Court for the Territory

of Hawaii.

October, A. D. 1906, Term.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

Recognizance.

The United States of America,

Territory and District of Hawaii.—ss.

Be it remembered, that on this 26th day of Jan-

uary, A. D. 1907, before me, Frank L. Hatch, Clerk

of the District Court of the United States within and
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for the Territory and District of Hawaii, duly ap-

pointed by said Court and duly qualified and acting

as such Clerk, personally came Chiyomatsu Naka-

shima, as principal, and Otohei Nakashima and C.

Shiozawa, as sureties, and jointly and severally ac-

knowledged themselves to owe the United States of

Americ the sum of five hundred ($500.00) dollars,

to be levied on their goods and chattels, lands and

tenements, if default be made in the condition fol-

lowing, to wit:

The condition of this recognizance is such, that

whereas, by the judgment of the above-entitled court

in the above-entitled action dated January 26th, 1907,

the above-named Chiyomatsu Nakashima was or-

dered discharged from custody, subject to the tak-

ing of an appeal ; and.

Whereas, said Court, being advised that the above-

entitled action will be removed to the Appellate

Court by proper proceedings in that behalf, further

ordered that said Chiyomatsu Nakashima give his

recognizance with surety in the sum and amount of

five hundred ($500.00) dollars to answer the judg-

ment of the Appellate Court, and that, upon the

giving of such recognizance, said Chiyomatsu Na-

kashima be released from custody;

Now, therefore, if the said Chiyomatsu Nakashima

shall answer, abide by and render himself in execu-

tion of, and obey, all orders and judgment of the
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Appellate Court herein, whether that Appellate

Court be the United States Circuit Court of Ap-

peals for the Ninth Circuit or the Supreme Court of

the United States, and in all respects subject himself

to whatever action may be taken in or by such Ap-

pellate Court, then this recognizance to be void;

otherwise to remain in full force, virtue and effect.

CHIYOMATSU NAKASHIMA.
[Seal] OTOHEI NAKASHIMA.

C. SHIOZAWA.

Taken and acknowledged before me the day and

year first above written,

FRANK L. HATCH,
Clerk of the Above-entitled Court.

The United States of America,

Territory and District of Hawaii,—ss.

I, Otohei Nakashima, being first duly sworn ac-

cording to law, do solemnly swear that I am a resi-

dent of the Island and County of Oahu in the Ter-

ritory of Hawaii; that I am worth the sima of five

himdred ($500.00) doUars over and above all my
just debts, liabilities and exemptions; and that I

have property equal to said amount in said Terri-

tory and subject to execution, levy and sale.

OTOHEI NAKASHIMA.
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Subscribed in my presence and sworn to before me

this 26th day of January, A. D. 1907.

[Seal] FRANK L. HATCH,
Clerk of the Above-entitled Court.

The United States of America,

Territory and District of Hawaii,—ss.

I, C. Shiozawa, being first duly sworn according to

law, do solemnly swear that I am a resident of the

Island and County of Oahu in the Territory of Ha-

waii; that I am worth the sum of five hundred (500.-

00) Dollars over and above all my just debts, liabili-

ties and exemptions ; and that I have property equal

to said amount in said Territory and subject to ex-

ecution, levy and sale.

C. SHIOZAWA,
Subscribed in my presence and sworn to before me

this 26th day of January, A. D. 1907.

[Seal] FRANK L. HATCH,

Clerk of the Above-entitled Court.

Approved as to form and as to sufficiency of sure-

ties.

ROBT. W. BRECKONS,

U. S. Dist. Attorney.

[Endorsed] : Title of Court and Cause. Recogni-

zance. Filed January 26, 1907. Frank L. Hatch,

Clerk of said Court.
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From Minutes of the United States District Court,

Vol. 4, Page 383, Monday, February 18th, 1907.

[Title of Court and Cause.]

Order Allowing Appeal, etc. (Minute Order).

Upon application and motion of R. W. Breck-

ons, Esq., United States Attorney for the Territory

of Hawaii, it is hereby ordered that the petition for

appeal heretofore filed herein by the United States

of America be and the same is hereby granted, and

that an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from the final order

and judgment heretofore, on January 26th 1907, filed

and entered herein, be, and the same is hereby al-

lowed, and that a transcript of the record of all the

proceedings and papers upon which said final order

and judgment was made, duly certified and authen-

ticated, be transmitted, under the hand and seal of

the Clerk of this Court, to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit of

the United States, at San Francisco, in the State of

California.
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In the United States District Court for the Territory

of Hawaii.

October, A. D. 1906, Term.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Cor-

pus.

Petition for Appeal.

To the Honorable SANFORD B. DOLE, Judge of

the above-entitled Court

:

The United States of America, by its attorney,

Robert W. Breckons, conceiving itself aggrieved by

the order and judgment made and entered on the

26th day of January, A. D. 1907, in the above-en-

titled proceeding, does hereby appeal from the said

order and judgment to the Circuit Court of Appeals

for the Ninth Circuit, and files herewith its assign-

ment of errors intended to be urged upon appeal, and

it prays that its appeal may be allowed, and that

a transcript of the record of all proceedings and

papers upon which said order and judgment was

made, duly authenticated, may be sent to the Circuit
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Court of Appeals of the Ninth Judicial Circuit of

the United States.

Dated this 14th, day of February A. D. 1907.

ROBT. W. BRECKONS,
United States Attorney.

Received a copy of the above petition.

CHIYOMATSU NAKASHIMA.

[Endorsed] : Title of Court and Cause. Petition

for Appeal. Filed Feby. 18th, 1907. Frank L.

Hatch, Clerk.

In the United States District Court for the Territory

of Hawaii.

October, A. D. 1906, Term.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Cor-

pus.

Assignment of Errors.

And now comes the United States of America, by

R. W. Breckons, Esq., its attorney, and says that in

the record and proceedings in the above-entitled mat-

ter there is a manifest error, and that the final order

and judgment, made and entered in said matter on

January 26th, 1907, is erroneous and against the

just rights of said United States, in this, to wit:
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First. The above-entitled court erred in grant-

ing the application for the Writ of Habeas Corpus

herein.

Second. The Court erred in holding that the pro-

visions of the Act of Congress of March 3d, 1903,

''To regulate the Immigration of aliens into the

United States," applied to alien immigrants, but not

to aliens domiciled in the United States who may
have temporarily gone abroad and are returning

thereto.

Third. The Court erred in holding that it could

interfere with the decision of the appropriate Immi-

gration Officer adverse to the right of an alien to

enter the United States.

Fourth. The Court erred in not holding that the

aforesaid Act of March 3d, 1903, applied to the immi-

gration of all aliens into the United States.

Fifth. The Court erred in holding that the above-

named applicant should be discharged.

Sixth. The Court erred in refusing to grant the

above-named applicant the relief prayed for by him

herein.

Seventh. The Court erred in making and enter-

ing the final order and judgment of January 26th,

1907, in favor of said applicant and against the

United States, upon the pleadings and record in the

above-entitled matter.

Eighth. The Court erred in making, rendering

and entering said final order and judgment of Janu-
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ary 26th, 1907, in this that said final order and judg-

ment was and is contrary to law and to the facts

stated in the pleadings and record in the above-en-

titled matter.

Ninth. The Court erred in other particulars ap-

pearing upon the record.

Whereas, by the law of the land, the said applica-

tion for a writ of habeas corpus should have been

denied, and the said writ of habeas corpus should

have been discharged, and the said applicant and

petitioner should have been remanded to be dealt

with according to law:

And the aforesaid United States of America now

prays that the order and judgment of January 26th,

1907, hereinabove mentioned may be reversed, an-

nulled, and held for naught, and that it, said United

States, may have such other and further relief as

may be proper in the premises.

Dated this 14th day of February, A. D. 1907.

ROBT. W. BRECKONS,
United States Attorney.

Received a copy of the above assignment of errors.

CHIYOMATSU NAKASHIMA.

[Endorsed] : Title of Court and Cause. Assign-

ment of Errors. Filed Feby. 18th, 1907. Frank L.

Hatch, Clerk.
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In the United States District Court for the Territory

of Haivaii.

October, A. D. 1906, Term.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Cor-

pus.

Order Allowing Appeal.

Upon application and motion of R. W. Breckons,

Esq., United States Attorney for the Territory of

Hawaii :

It is hereby ordered that the petition for appeal

heretofore filed herein by the United States of

America be, and the same is hereby, granted; and

that an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the final order

and judgment heretofore, on January 26th, 1907,

filed and entered herein, be, and the same is hereby,

allowed, and that a transcript of the record of all

proceedings and papers upon which said final order

and judgment was made, duly certified and authen-

ticated, be transmitted, under the hand and seal of

the Clerk of this Court, to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit
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of the United States, at San Francisco in the State

of California.

Dated, this 18th day of February, A. D. 1907.

SANFORD B. DOLE,

Judge of the Above-entitled Court.

Received a copy of the above order.

CHIYOMATSU NAKASHIMA.

[Endorsed] : Title of Court and Cause. Order

Allowing Appeal. Filed Feby. 18th, 1907. Frank

L. Hatch, Clerk.

In the District Court for the Territory of Hatvaii.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Cor-

pus.

Praecipe for Transcript.

To the Clerk of the Above-entitled Court

:

You will please prepare transcript of the record

in this cause, to be filed in the office of the clerk of

the United States Circuit Court of Appeals for the

Ninth Judicial Circuit, and include in said transcript

the following pleadings, proceedings and papers on

file, to wit

:

1 . Petition for a writ of habeas corpus ; filed Octo-

ber 18th, 1906.

2. Writ of habeas corpus, and return of service

;

filed October 19th, 1906.
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3. Return of Raymond C. Brown to writ of habeas

corpus ; filed October 27th, 1906.

4. Traverse to return; filed November 10th, 1906.

5. Transcript containing agreed statement of facts.

6. Exhibit "A " ; filed November 10th, 1906.

7. Decision; filed January 25th, 1907.

8. Judgment; filed January 26th, 1907.

9. Recognizance ; filed January 26th, 1907.

10. Petition for Appeal; filed February 18th, 1907.

11. Assignment of Errors; filed February 18th,

1907.

12. Order allowing Appeal; filed February 18th,

1907.

13. Citation; filed February 18th, 1907.

14. AU minute entries in above-entitled cause.

15. This praecipe.

Said transcript to be prepared as required by law

and the rules of this Court, and the rules of the

United States Circuit Court of Appeals for the Ninth

Circuit, and filed in the office of the Clerk of said

Circuit Court of Appeals at San Francisco, before

April 18th, 1907.

Dated, Honolulu, Hawaii, March 15th, 1907.

THE UNITED STATES OF AMERICA, .

By ROBT. W. BRECKONS,
United States Attorney.
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[Endorsed] : Title of Court and Cause. Praecipe

for Transcript. Filed March 15tli, 1907. Frank L.

Hatch, Clerk.

In the District Court of the United States in and for

the District and Territory of Hawaii.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Cor-

pus.

Clerk's Certificate to Transcript.

United States of America,

District of Hawaii,—ss.

I, Frank L. Hatch, Clerk of the District Court of

the United States for the Territory of Hawaii, do

hereby certify that the foregoing pages, numbered

from 1 to 52, inclusive, is a true and complete trans-

cript of the record and proceedings had in said Court

in the matter of the Application of Chiyomatsu

Nakashima for a writ of habeas corpus, as the same

remains of record and on file in my office, and I

further certify that I hereto annex the original cita-

tion on appeal in said cause.

I further certify that the cost of the foregoing

transcript of record is $15.75, and that said amount

has been charged by me in my account against the

United States.
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In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court on this 18th day of

March, A. D. 1907.

[Seal] FRANK L. HATCH,
Clerk of said Above-entitled Court.

In the United States District Court for the Territory

of Hawaii.

October, A. D. 1906, Term.

No. 26.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Cor-

pus.

Citation on Appeal.

United States of America,—ss.

The President of the United States, to Chiyomatsu

Nakashima, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to an order

allowing an appeal, filed in the Clerk's office of the

United States District Court for the Territory of

Hawaii, wherein the United States of America is

appellant, and you, Chiyomatsu Nakashima, are ap-
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pellee, to show cause if any there be, why the jurlg-

ment in said appeal mentioned should not be c*"

rected, and speedy justice should not be done to the

parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 18th day of February,

A. D. 1907, and of the Independence of the United

States the one hundred and thirty-first.

SANFORD B. DOLE,

Judge of the Above-entitled Court.

[Seal] Attest: FRANK L. HATCH,
Clerk of the Above-entitled Court.

Received a copy of within citation.

CHIYOMATSU NAKASHIMA,

[Endorsed] : No. 26. U. S. District Court in and

for the District and Territory of Hawaii. In the

Matter of the Application of Chiyomatsu Nakashima,

for a Writ of Habeas Corpus. Citation. Filed

Feby. 18th, 1907. Frank L. Hatch, Clerk. R. W.
Breckons, Esq., United States Attorney for Appel-

lant.

[Endorsed]: No. 1447. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. Chiyomatsu Naka-

shima, Appellee. In the Matter of the Application

of Chiyomatsu Nakashima, for a Writ of Habea
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Corpus. Transcript of Record. Upon Appeal from

the United States District Court for the Territory of

Hawaii.

Filed March 27, 1907.

F. D. MONCKTON,
Clerk.

Exhibit "A."

September 20, 1906.

Katsunuma, Interpreter.

Affiant sworn, testifies

:

Q. What is your name ? A. Chiyomatsu Naka-

shima.

Q. How old are you ? A. 30.

Q. What is your business? A. I am a farm

laborer.

Q. Have you ever been in Hawaii before ?

A. Yes, sir.

Q. Where did you work when you were here be-

fore ? A. Honolulu.

Q. As a farmer in Honolulu ? A. Farmer.

Q. Who did you work for? A. I worked for

Mr. Okamura.

Q. What is his business? A. Draying.

Q. Are you married ? A. Yes.

Q. Where is your wife? A. San Jose, Califor-

nia.

Q. How long had you been a resident of Hono-

lulu? A. One year.
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Q. Have you ever been in San Jose, California,

yourself? A. Yes, sir.

Q. How long did you live there? A. About a

year and 6 months.

Q. What country are you a citizen of?

A. Japan.

Q. Hov^' long since you went back to Japan ?

A. It was in November of 1904.

Q. Why did you go? A. I was called back by

the Japanese Government on account of the war.

Q. When you left California, what was your busi-

ness? A. Farmer.

Q. Did you own any property there? A. No,

sir.

Q. Have you got any children? A. No, sir.

Q. When you left America for Japan in Novem-

ber of 1904, did you expect to stay in Japan ? A. I

intended to come back again if I had good luck in

the war.

Q. Why didn't you go back instead of stopping

here? A. I could not secure a passport to there.

Q. Then you proposed to proceed from here to

California ? A. Yes.

Q. AVhen you went to America did you expect to

make that a permanent residence or only temporary ?

A. I had made up my mind to make a settlement

over there.
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Q. Did you expect to go back into the same work

you left when you returned from Japan ? A. Yes,

sir.

Q. Is your wife waiting in San Jose now?

A. Yes, sir.

C. NAKASHIMA,
Subscribed and sworn to before me this 20th day

of September, A. D. 1906.

RAYMOND C. BROWN,
Inspector.

The foregoing testimony has been translated to

the affiant by me and before signing he has acknowl-

edged that it is a correct record and that he fully un-

derstood the same.

TOMIZO KATSUNUMA,
Interpreter.

G. S. C.

[Endorsed] : No. 26. United States District Court,

Territory of Hawaii. In the Matter of the Applica-

tion of Chiyomatsu Nakashima for a Writ of

Habeas Corpus. Exhibit '*A." Filed Nov. 10th,

1906. Frank L. Hatch, Clerk. By A. E. Murphy,

Deputy Clerk. No. 3365, Immigration.

No. 1447. U. S. Circuit Court of Appeals for the

Ninth Circuit. Exhibit ''A." Received March 27,

1907. F. D. Monckton, Clerk.




